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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 
 
NICK COONS, et al.,     ) 
            )    No. 2:10-cv-1714-GMS 
      Plaintiffs,  )  
 v.          )    Plaintiffs’ Motion to Treat  
            )  Defendants’ Motion to Dismiss 
           )   as a Motion for Summary Judgment 
TIMOTHY GEITHNER, et al.,  )  in Part 
           )   
      Defendants.  )   
 
 Plaintiffs, pursuant to Rule 12(d) of the Federal Rules of Civil Procedure, move for the 
treatment of Defendants’ 12(b)(6) Motion to Dismiss as a Rule 56 Motion for Summary 
Judgment in Part, with the exception of Counts IV and V of Plaintiffs’ Second Amended 
Complaint.  In support of this Motion, Plaintiffs state as follows:  
 1. On May 10, 2011, Plaintiffs filed a Second Amended Complaint (“Complaint”) 
challenging the constitutionality of the Patient Protection and Affordable Health Care Act 
(PPACA or “the Act”), Pub. L. No. 111-148, 124 Stat. 119 (2010), as amended by the Health 
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Care and Education Reconciliation Act of 2010, Pub. L. No. 111-152, 124 Stat. 1029 (2010) 
(HCERA)
1
.  On May 31, 2011, Defendants filed a Rule 12 (b)(1) and (b)(6) Motion to Dismiss, 
claiming the Court lacks subject matter jurisdiction over Plaintiffs’ Complaint and that it should 
be dismissed for failure to state a claim.     
 2. Defendants’ Motion to Dismiss should be treated as a summary judgment motion2, 
because Defendants relied on substantial matters outside the four corners of the Complaint in 
support of their Motion.  For example, in the Table of Contents to Defendants’ Motion, pages xii 
and xiii, Defendants list their “outside” the pleadings materials relied on in support of their 
motion.  These materials include numerous publications and surveys containing argument, 
opinion and purported statistics, which Defendants cite in furtherance of their Motion.     
 3. Moreover, Defendants raised every issue in their Motion to Dismiss that they would 
in a motion for summary judgment.  This is evinced by the fact that Defendants’ Motion to 
Dismiss mirrors their Motions for Summary Judgment filed in the Florida and Virginia cases, in 
both the issues raised and materials cited in the motions.  Florida ex rel. Bondi v. United States, 
2011 WL 285683, at *24 (N.D. Fla. March 3, 2011); Virginia ex rel. Cuccinelli v. Sebelius, 702 
                            
1
All citations herein to PPACA are to PPACA, as amended by HCERA.  
2
Except as to Counts IV and V, which should neither be dismissed nor dispositively ruled upon 
because although Plaintiffs state a claim upon relief can be granted, but require the development 
of a factual record through the discovery process.  
Case 2:10-cv-01714-GMS   Document 48    Filed 06/20/11   Page 2 of 7
 3 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
 
F. Supp. 2d 598, 610 (E.D. Va. 2010).
 3
 See Group Ex. 1, Tables of Contents from Motions for 
Summary Judgment Defendants filed in the Florida and Virginia cases. 
 4. Courts generally cannot consider evidence or documents beyond the complaint in the 
context of a Rule 12(b)(6) motion to dismiss unless the Court treats the motion as a motion for 
summary judgment pursuant to Rules 56 and 12(d) of the Fed.R.Civ.P.; see also Lazy Y Ranch 
Ltd. v. Behrens, 546 F.3d 580, 588 (9th Cir. 2008); Kanelos v. County of Mohave, 2011 WL 
587203 at *2 (D. Ariz., Feb. 9, 2011) (Snow, J.). 
 5. Rule 12(d) provides:  “If, on a motion to dismiss under Rule 12(b)(6) or 12(c), matters 
outside the pleading are presented to and are not excluded by the court, the motion must be 
treated as one for summary judgment under Rule 56.  All parties must be given a reasonable 
opportunity to present all the material that is pertinent to the motion.”  
 6.  There is no notice requirement for the treatment of Defendants’ Motion to Dismiss as 
one for summary judgment, but the Court must give the parties a reasonable opportunity to 
present material that would be pertinent under the summary judgment motion.  Fed. R. Civ. P. 
12(d) (“All parties must be given reasonable opportunity to present all the material that is 
pertinent to the motion.”); see also Mack v. South Bay Beer Distributors, Inc., 798 F.2d 1279, 
1282 (9th Cir. 1986).  Notice need not be explicit.  It is adequate if the non-moving party is 
                            
3
See, Defs.’ Mem. Supp. Summ.J., Florida ex rel Bondi v. U.S. Dept. of Health & Human Servs., 
2011 WL 285683 (N.D. Fla. Nov. 4, 2010) (No. 3:10-cv-91RV/EMT); Defs.’ Mem. Supp. 
Summ. J., Virginia ex rel. Cuccinelli v. Sebelius, 702 F.Supp.2d 598 (E.D. Va. 2010) (No. 3:10-
CV-00188-HEH).  
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“fairly apprised” before the hearing that the court will look beyond the pleadings.  Mayer v. 
Wedgewood Neighborhood Coalition, 707 F.2d 1020, 1021 (9th Cir. 1983).   
 7. A party is “fairly apprised” that the court will in fact be deciding a summary judgment 
motion if that party “submits matters outside the pleadings to the judge and invites consideration 
of them.”  See Grove v. Mead School Dist. No. 354, 753 F.2d 1528, 1533 (9th Cir. 1985).   
Indeed, by submitting matters outside the pleadings in their Motion to Dismiss, Defendants 
invited consideration of them.   
 8. It should come as no surprise, given the history of the PPACA litigation pending 
around the country, that Defendants’ Motion to Dismiss is particularly suited for a 12(d) 
conversion:  The issues raised in Plaintiffs’ Complaint and presented in Defendants’ Motion to 
Dismiss are purely legal, with limited exception, and further development of the factual record 
would not clarify the issues for judicial resolution.  Thomas v. Union Carbide Agric. Prods. Co., 
473 U.S. 568, 581 (1985).    
 9. Further, well before Defendants filed their Motion to Dismiss Plaintiffs’ first 
Amended Complaint, Plaintiffs advised Defendants that based on the Motions to Dismiss as 
well as Summary Judgments they filed in other cases challenging PPACA, Defendants most 
likely would be moving for summary judgment consideration.  Plaintiffs advised Defendants of 
their intentions so that this would not be a surprise to Defendants nor the Court. This notice is 
reflected in the March 16, 2011, Consent Motion proposing a scheduling order and the March 
17, 2011, Order entered in this case, which gives Plaintiffs 30 days after Defendants file their 
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Motion to Dismiss to file their “response and/or motion” March 16, 2011.  See, Consent Motion, 
Dkt. 36, p.2 n.1; Order, Dkt. 37.)  
 10.  The only distinguishing feature between Defendants’ Motion to Dismiss and the 
summary judgment motions they filed in other jurisdictions (and would presumably file in this 
case), are the 12(b)(1) standing and ripeness issues.  
 11.  The result of treating Defendants’ Motion will be no different in terms of brief 
content or work required of Defendants.  On the contrary, conversion to a Rule 56 Motion will 
streamline the briefing process by eliminating duplicative motions and briefing on the same 
issues, which will ultimately be decided as a matter of law in any event, with the exception of 
two Counts, IV and V.  One dispositive motion in the form of a Motion for Summary Judgment 
will also serve the same ends as Defendants’ Motion to Dismiss, while conserving judicial and 
the parties’ resources.  Indeed, in anticipation of this motion, Plaintiffs filed today one 
Combined Memorandum of Law, which serves both as Plaintiffs’ Response to Defendants’ 
Motion - whether it is treated as a Rule 12 or Rule 56 Motion – as well as its Memorandum of 
Law in Support of their Motion for Summary Judgment, in Part.  
 12.   Accordingly, Plaintiffs respectfully request that the Court treat Defendants’ Rule 
12(b)(6) Motion (except as to Counts IV and  V) as a Rule 56 Motion for Summary Judgment.     
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JUNE 20, 2011 
        RESPECTFULLY SUBMITTED, 
 
        s/Diane Cohen  
        Clint Bolick (Arizona Bar No. 021684) 
        Diane S. Cohen (Arizona Bar No. 027791) 
        Nicholas C. Dranias (Arizona Bar No. 330033)  
        Christina M. Kohn (Arizona Bar No. 027983) 
        GOLDWATER INSTITUTE 
        500 E. Coronado Rd.   
        Phoenix, AZ 85004 
        P: (602) 462-5000  
        Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
 I, Diane Cohen, an attorney, hereby certify that on June 20, 2011, I electronically filed a 
Plaintiffs’ Rule 12(d) Motion with the Clerk of the Court for the United States District Court, 
District of Arizona by using the CM/ECF system. 
 I further certify that all participants in the case are registered CM/ECF users and that 
service will be accomplished by the District Court’s CM/ECF system. 
 
       s/ Diane S. Cohen  
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